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COMMUNICATI01I IBfiM HON. FRED A. BUSSE, MAYOR, TO THE 
CITY COUKCH. OF THE CITY OF CHICAGO. 



Mayor's Ofii'Ice,} 
Chicago, June 8, 1908. v 
To the Honorable, the City Council: 

Gentlemen — I transmit herewith copies of correspondence with interested de- 
partments of the City of Chicago, and copies of various legal opinions bearing upon 
questions at issue between the City of Chicago and the Sanitary District of Chicago, 
and respectfully recommend that these documents be printed in the Journal of the 
CSty Council for the information of the members of the City Council, City officials 
and the general public. 

I take this means of putting the facts on record, because statements have 
been made from time to time in various newspapers and elsewhere, which might 
give the public the impression that the Sanitary District of Chicago is meeting with 
unfair treatment or discrimination at the hands of the City government in the 
District's efforts to sell and distribute electrical energy. Many, if not all, of the 
statements so made have been, I believe, misleading. 

Communications from the Commissioner of Public Works and from the City 
Electrician transmitted herewith, will show you that the City has at all times 
stood ready to co-operate with the Sanitary District in its effort to distribute 
electrical current; that it has not discriminated against said District; that it has 
permitted said District to set some thirty-three miles of poles and to string nearly 
one hundred miles of electrical conductors without permits; and that it has tried 
to accommodate the District even to the point of winking at the law as construed 
by the City's legal advisers. In this connection, I may be pardoned for reiterating 
that the City government and its various departments must follow the law as con- 
strued by the City's law department until that law department's construction is 
proven to be wrong. 

The commimication from the City Electrician will further show you in detail 
the amount of work done by the Sanitary District in setting poles and stringing 
wires, and the character of such work in respect to its conformity to the ordinances 
and regulations of the City of Chicago, framed and enforced for the protection of 
life and property; and also an estimate of the amoimt of power which the 
Sanitary District has now available, and the amount which it may ex- 
pect to have at some future time when the maximum flow of water is being dis- 
charged through the Drainage Canal. These estimates, I am informed, are figured 
on the basis usually adopted by practically all competent electrical engineers. I 
take the liberty of calling your attention particularly to that portion of the City 
Electrician's report, which shows that the Sanitary District has disregarded both 
the spirit and letter of the City Code in putting up electrical construction and in 
violation of the regulations covering electrical wiring in a manner that ought not 
to be permitted to any corporation, public or private. 

On the question of whether the Sanitary District should be required to secure 



frontage consents before setting poles and stringing wires, I submit copies of three 
different opinions prepared at different times by three different members of the 
law department all bearing upon this question and all in substantial agreement as 
to the law. In this connection, I desire to make clear one point: I am informed by 
che law department that the Sanitary District was invited about a year ago to 
join in a test case that would determine this question, but failed to do so. Therefore 
the law department, following what it believed and still believes to be the law, 
advised the Commissioner of Public Works not to issue any permits to the Sanitary 
District to set poles and string wires without securing frontage consents, because 
if poles and wires were thus put into the streets under authority of the City 
government and damage should result from said setting of poles and stringing of 
wires, the City of Chicago would have been liable for damages. The Commissioner 
of Public Works has followed this advice from the law department in declining to 
leave the City liable for damages by reason of the work done by the Sanitary Dis- 
trict, but he has, as shown by his communication transmitted herewith, shut his 
eyes to the setting of some thirty-three miles of poles and the stringing of nearly 
one hundred miles of transmission wires Avhen no complaint was made by property 
owners. 

The City has at no time on its own initiative stopped the setting of poles and 
stringing of wires by the Sanitary District. If that part of the Sanitary District's 
work has been interrupted, the interruption has been due entirely to the action of 
individual citizens. 

Respectfully submitted, 

Fred A. Busse, 

Mayor. 



COMMUNICATION FROM HON. FRED A. BUSSE, MAYOR, TO MR. WM. 
CARROLL, CITY ELECTRICIAN. 

Chicago, June 4, 1908. 

Mr, William Carroll, City Electrician: 

Dear Sir: With a view to clearing up various questions that appear to be 
at issue betweien the City of Chicago and the Sanitary District of Chicago, I wish 
you would inform me on the following points : 

Has the Sanitary District set any poles in the City of Chicago and strung over- 
head wires for transmission of electrical current or placed conduits for underground 
transmission? If so, please state the extent and location of this work, size of poles, 
distance apart, etc., and how many wires and how much current said poles carry. 

Has the Sanitary District ever applied for, received or been denied permits for 
placing poles, conduits, etc., in the public streets? 

What voltage does the Sanitary District overhead wires carry, and how does 
this compare with voltage carried overhead on other wires? 

What is the character of overhead construction and distributive facilities put 
up by the Sanitary District? Is it safe, and does it conform to City regulations 
imposed upon all other classes of overhead electrical transmission wires? 

Has the Sanitary District ever submitted a comprehensive or co-ordinated plan 
or even an outline of what it desires to do in the way of setting poles, placing con- 
duits, stringing wires, etc., for supplying electrical current to private consumers so 



that the Sanitary District and City Officials might co-operate in having said poles, 
etc., placed where they would be least objectionable to property owners and to the 
public as street obstructions? 

What are other producers of electrical current permitted to do in the way of 
setting poles, placing conduits, stringing wires, etc., subject to ordinances and rules 
of the City that the Sanitary District is not permitted to do ? 

Yours very truly, 
(Signed) Fbed A. Busse,. 

Mayor, 



REPORT OF MR. WILLIAM CARROLL, CITY ELECTRICIAN, TO HON. FRED 

A. BUSSE, MAYOR. 

Chicago, 111., June 5, 1908. 
Hon, Fred A, Busse, Mayor-. 

Dear Sir — Replying to yours of June 4th, I beg leave to state that Sanitary 
District has set poles in the City of Chicago and strung overhead wires for trans- 
mission of electric currents as shown by the following statement: 

Height of 
Poles. 
Feet. 
Forty-eighth avenue, from West 39th street to West 41st street, east side of 

street 35 

Forty-eighth avenue, from 12th street to Kinzie street, east side of street 40 

Kinzie street, from 52nd avenue to Hamlin avenue, north and south sides of street 40 
Hamlin avenue, from Kinzie street to Potomac avenue, east side of street .... 40 
Potomac avenue, from Hamlin avenue to Kedzie avenue, south side of street . . 40 
Alley west of Hamlin avenue, from Potomac avenue to North avenue, west side 

of street 40 

Alley south of North avenue, from Hamlin avenue to Lowell avenue, north side 

of street * 35 

Lowell avenue, from North avenue to Wabansia avenue, west side of street 35 

St. Louis avenue, from Potomac avenue to North avenue, east side of street .... 35 
Alley east of Ballou street, from North avenue to Bloomingdale road, west side 

of street 35 

Bloomingdale road, from Lawndale avenue to Ashland avenue, north side of 

street 35 and 40 

Alley east of Ashland avenue, from Bloomingdale road one block south. 

Twelfth street, from 53rd avenue to 42nd court, north side of street 40 

Forty-fifth coUrt, from 12th street to Fillmore street, east side of street 35 

Fillmore street, from 45th court to 43rd avenue, south side of street 35 

14th Street, from 46th avenue to Avers avenue, south side of street, 40 

Avers avenue, from 14th street to 16th street, east side of street 40 

Sixteenth street, from Avers avenue to Albany avenue, south side of street 40 

Rockwell street, from 32nd street to 16th street, west side of street 40 

25th street, from Rockwell street to 40th avenue, south side of street 40 

40th avenue, from 25th street to 26th street, east side of street 40 

26th street, from 40th avenue to 46th avenue, north side of street 40 



Height of 

Poles. 

Feet. 

Turner avenue, from 25th street to 30th street, east side of street 40 

21st street, from Campbell avenue to Washtenaw avenue, south side of street. . 40 

19th street, from Rockwell street to Washtenaw avenue, south side of street 40 

Twenty-third street, from Rockwell street to Western avenue, south side of 

street 40 

Western avenue, from 31st street to 43d street, west side of street 40 

Western avenue, from 43d street to 103d street, west side of street 35 

Forty-third street, from Western avenue to Ashland avenue, north side of street 40 
Ashland avenue, from 43d street to 35th street, east and west sides of street, 

40 and 50 

Thirty-ninth street, from Ashland avenue 1 block east 40 

Thirty-seventh street, from Ashland avenue one block east 40 

Total number of miles of poles 31.62 

Total number of miles of wire 97.90 

Approximate number of poles 1,415 

They are using wooden poles, varying in length from 35 feet to 50 feet, and 
are set about 40 to the mile. There are in most places three wires on each pole 
route. The total horse power to which they have made wiring connections in the 
city up to May 23, 1908, including motors and 882 incandescent lamps, is 1,057 
H. P. Current is distributed at a pressure of 12,000 volts. The Sanitary District 
has not placed any conduits in the public streets. No permits of any kind have 
been issued for the work they have done. Applications were made for permits to 
set poles which I was informed were not issued on account of the opinion of the 
City Law Department that the city could not legally issue such permits without 
• the Sanitary District first obtaining the frontage consents required by law. 

You ask what is the character of overhead construction and distributive facili- 
ties put up by the Sanitary District? Is it safe and does it conform to city regu- 
lations imposed upon all other classes of electrical overhead transmission wires ? 

The District is distributing by overhead circuits, at 12,000 volts' pressure 
from their terminal stations at Western avenue near 31st street, and have wired to 
serve 26 customers, to 15 of whom it is proposed to furnish incandescent light, and 
to 22 of whom it is proposed to furnish power for motors. The service is to be 
given to these companies through transformers, located on poles, and stepping 
down from 12,000 to 220 volts. 

This class of service comes under the head of extra high potential systems, and 
according to the rules of the Department of Electricity and National Board of Fire 
Underwriters, the secondary wires leading from these transformers into the build- 
ings, and throughout the buildings, should be installed under the rules for high 
potential systems, which rules would prohibit entirely the use of incandescent 
lamps. 

The present method of distributing current and serving customers employed 
by the Sanitary Trustees is in violation of the rules of the Department of Elec- 
tricity, which are a part of the City Code, and also a violation of the rules of the 
National Board of Fire Underwriters. All other electric light and power companies 
operating inside the city limits are required to comply with these rules, which were 
compiled and put in force to protect life and property. 

I have been asked, "Is it not true that the transmission wires of private cor- 



porations, even though carrying a lower voltage, are equally dangerous to life if a 
person comes in contact with them?" This would depend upon the manner of 
contact. A peiion might be partially insulated from the earth and come in 
contact with H low voltage wire with no disagreeable results, while under the same 
conditions, contact with a high voltage wire would destroy life. As a general 
proposition it can be safely said that the lower the voltage the less the danger to 
life and property and the higher the voltage the greater the danger. In my opinion, 
the present distributing system of the Sanitary District is unsafe. 

On April 2 I notified the electrical engineer of the Sanitary District that 
my attention had been called to the fact that he was preparing to furnish current 
for buildings for power and incandescent lighting and called his attention to the 
rules referring to extra high potential systems. On April 3, I received a letter 
describing their system of distribution and containing the following statment: 

''This arrangement we have adopted temporarily until such time as we can 
get some idea of the distribution of our load and can design and locate such 
stations at the proper points." 

On May 29th I caused the chief electrical inspector of this department to 
notify the Sanitary Trustees that they were operating in violation of the rules and 
regulations of the Department of Electricity which are a part of the City Code. 
On June Ist Mr. Ellicott answered this notification with a letter claiming in 
substance that the system which he was using was practically safe and com- 
plied with the rules and stated there are ''A large number of users of current 
furnished by our competitors where the same rule is not now and never has been 
observed." After careful inquiry I cannot find any place in the City of Chicago 
where a corporation manufacturing and distributing electricity is not complying 
with the rules. 

I wish to state that the electrical inspectors and electrical engineers in this 
department, the electrical engineer of the Board of Fire Underwriters, and all other 
electrical engineers in the eity (except the engineers of the Sanitary District) 
with whom I have consulted agree with me that the present method of distribu- 
tion and service of the Sanitary District is imsafe to life and property. 

In answer to your next question, the Sanitary District has never submitted a 
comprehensive or co-ordinated plan of what it desires to do in the way of setting 
poles, placing conduits, stringing wires, etc., for supplying electrical current to 
private consumers so that the Sanitary District and City Officials might co-operate 
in having said poles, etc., placed where they would be least objectionable to prop- 
erty owners and to the public as street obstructions. 

You ask what are other producers of electrical current permitted to do in 
the way of setting poles, placing conduits, stringing wires, etc., subject to ordi- 
nances and rules of the city that the Sanitary District is not permitted to do? 

Practically the only companies that set poles, string wires and place conduits 
in this city are the Commonwealth Edison Company, the Chicago Telephone Com- 
pany and the Traction Companies. 

When the Commonwealth Edison Company wishes to set poles or string wires 
or place conduits in the street they make written application in triplicate, ad- 
dressed to the proper officers of the City of Chicago, stating what work they are 
required to do and giving a plan showing the proposed locations of the poles, 
whether in streets or alleys. This application must have the approval of the Law 
Department, the Engineering Department, Superintendent of Streets and the City 



Electrician before the permit is issued by Order of the Commissioner of Public 
Works and signed by the Superintendent of Streets and countersigned by the City 
Electrician. They pay the sum of $2.00 for each permit so issued; 162 permits 
were issued during the month of May. 

The applications of, the Chicago Telephone Company to set poles are approved 
by the City Electrician, Corporation Counsel, Commissioner of Public Works, 
Superintendent of Streets and both aldermen of the ward in which the poles are 
to be located before the permit is finally issued. The ordinance does not require 
that these permits be sent to the aldermen of the ward, but the Telephone Com- 
pany prefers to have it done in order to avoid subsequent friction. 

It has been the custom for this department to maintain friendly relations 
with the companies maintaining poles and conduits in the City's streets. Under 
these relations the department gets quite a few privileges for the CSty in the way 
of help during storms when it is imperative that the City's fire alarm and police 
telegraph systems be kept in as good working order as possible, and imder these 
relations the City is using 1,678 of the Commonwealth Edison Company's poles and 
the Commonwealth Edison Company have wires on 462 of the City's poles. The 
Commonwealth Edison Company is not occupying any of the City's conduits, neither 
is the City occupying any of the Commonwealth Edison Company's conduits. The 
ordinance of the Commonwealth Edison Company provides that the City shall 
have the use of one cross -arm on the company's poles, but in a great many places 
the City is using more than one cross-arm of the Company's poles without com- 
pensation. 

The Sanitary District maintain abcut 33 miles of three-phase transmission 
lines, overhead, at 12,t)00 volts, and no underground. The Commonwealth Edison 
Company maintain about 17 miles of three-phase transmission lines overhead at 
a voltage of 5,000 and under 12,000, and about 274% miles of underground. 

The City maintains 12^4 miles of aerial three-phase transmission lines op- 
erated at 6,600 volts and 2 miles imderground. Also, 4 8-10 aerial operated at 
12,000 volts, and lll^ miles underground. 

The voltage used on the old City lighting circuits vary from 5,000 to 11,000. 
The voltage on all City lighting circuits built during the years 1906 and 
1907 and planned for future work is 4,250. These transmission lines are used for 
conveying electrical energy to sub-stations and from there distributed for street 
lighting. They are not used for interior lighting. 

In a communication to the Finance Committee, which is printed in the Council 
Proceedings of June 1, 1908, on pages 437, 438, 439 and 440, I called attention to 
the comparatively small amount of power which the IMstrict has to sell and the 
large area over which it is proposed to distribute. The statement that they have 
about 1,500 horse power to deliver at Western avenue has been disputed and 
called misleading. I beg leave to state that the estimate is based on thtf amount 
of water the Government will allow the District to take from the Lake, the head 
at the power plant and the unavoidable losses in turbines, generators, lines and 
transformers. With a full flow of 600,000 cubic feet a minute in the District's 
Canal when the Calumet Channel is finished, the District will be able to deliver at 
the City Limits approximately 23,000 horse power and distribute to customers a 
little less than 19,000 horse power. The estimate as to this follows: 



ESTIMATED ELECTBICAL HOBSE ;POWEB TO BE DELIVERED FROM LOCKPOET WHEN TIIE 

CALUMET CHANNEL SHALL HAVE BEEN COMPLETED AND THE FULL FLOW RUNNING 

THROUGH THE DISTRICT CANAL — ^ESTIMATE BASED ON DELTVEBY IN, CHICAGO. 

Low water Lake Michigan assximed 1.5 ft. 

Flow through canal, 600,000 cubic feet per minute 600,000 cu. ft. 

Elevation of water in f orebay 7.5 ft. 

Maximum elevation of water in pool at Joliet 36 ft. 

Fall from power house to pool .75 ft 

This data will make the head 27.75 ft. 

To be liberal we will assume a head of 30.00 ft. 

600,000 X 30 X 62.5 

^ 34,091 — ^groBs horse power 34,091 

33,000 

Losses in water wheels deducted, 22% 26,591 

Deduct losses in generators and step-up transformers, 5.5%, 

equals 25,128 

Deduct losses in line and step-down transformers available at 

City limits, 8.6%, equals 23,017 

Deduct line and transformer loss for distribution through City 
estimated at — 

Line and feeder, 10% 20,715 

Transformers, 9.8% 18,684 

Leaves power that can be delivered to consumers 1 18,684 

The Calumet Channel is not yet completed. The United States Government 
limits the amount of water that may flow through the river now to 250,000 cubic 
feet per minute. This flow would develop at Lockport only 14,200 horse power. 
Add to this the additional power that would be furnished by the flow from the 
39th street pumping station and make the necessary deductions for unavoidable 
losses in transmission, etc., and it will be seen that my estimate of power 
available at the present time and in the near future is very liberal. 

Respectfully submitted, 
(Signed) William Carroll, 

City Electrician, 



REPORT OF MR. WILLIAM CARROLL, CITY ELECTRICLAJ^, TO HON. FRANK 
I. BENNETT, CHAIRMAN COMMITTEE ON FINANCE. 

Chicago, 111., May 27, 1908. 
Hon. F, I, Bennett, Chairman Finance Committee: 

Dear Sir — In response to your request for a report showing the location of 
conduits in which the City has vacant duct space and pole lines that might be 
available for the joint use of the City and Sanitary District of Chicago and any 
other facts bearing on the proposal of the Sanitary District to distribute their 
power throughout the City of Chicago for commercial power and lighting, I beg 
leave to submit the following facts and figures, some of which are well known but 
-will bear repetition as they are pertinent to the question: 

The City of Chicago has an area of 190.6 square miles and a population of 
About two and a half million people. There is in this City an available electrical 
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powiTj ecel\lif8 of the City's municipal plant and the Hydro-electric power of the 
Sanitary Difitriet of about 397,000 horse power. To the best of my information, 
the Sanitary District has about 15,000 horse power to deliver at Western avenue 
and 31st stre^, less than four per cent of the present available power. The City 
is now using 4,000 horse power of the Canal current for night service, and within: 
ten days will be taking 7,000 horse power. If as much money is expended on the 
Municipal lighting plant during the year 1908 as was expended during 1907, the 
City would at the end of the year probably be taking all the power for night ser- 
vice that the Sanitary District could or would allow. This service is for eight 
hours in the summer and fourteen hours in the winter, so that practically all 
the power the District will have to sell will be during the daytime and the time 
will vary from 10 to 16 hours per day. The City may later decide to build a few 
supplementary electrically operated pumping stations to operate during the time 
of the maximum use of water, and if so will be able to take nearly all the 
power allowed it for twenty-four hours, a day, and in that event the District would 
have practically no power to sell for commercial use in Chicago. 

It appears to me that it would have been better policy for the District to have 
sold their surplus power within the limited area and give the entire population of 
Chicago the benefit of the profits in reduced taxes, rather than attempt to spread 
over the entire 194 square miles of the City to give the benefit of low prices to a 
comparatively few people. 

The District has now set about 38 miles of pole lines and have 28 commer- 
cial installations containing 980 horse power in motors, five arc lamps and 882 in- 
candescent lamps, a total of 1,057 horse power. The current is delivered in these 
places through transformers (located on poles), that step down from 12,000 to 
220 volts. The installations that operate incandescent lamps under these con- 
ditions operate in violation of the Department Rules and are dangerous. A great 
many of these poles were set without the knowledge of this Department and the 
current was put into the buildings without the current permits required from other 
corporations and in violation of the Department Rules which were compiled by 
the Electrical Engineer of the Drainage Board when he was City Electrician. 

During the past two years it has been the policy of this Department to re- 
duce the pressure on the street lighting circuits and to do everything practicable 
to reduce the danger from electrical circuits. Also it has been' the policy of the 
City for some time to underground wires as fast as practicable. The present policy 
of the Sanitary District is in direct opposition to this. The danger to life from 
electrical circuits should not be overlooked in a proposition of this kind. There 
have been over seventy persons killed in this City during the past seven years from 
high potential wires and apparatus, and the spreading of 12,000 volt aerial trans- 
mission lines through the City as they are being spread by the Sanitary District 
officials will certainly not decrease the death rate. 

I may be going outside of your instructions in this communication, and if so, 
I crave your indulgence, but I feel that this subject in all its bearings is such an 
important one that it should be looked at from every angle. The water will 
probably be flowing through the Drainage Channel for several hundred years, and 
it is better that the question be settled right than wrong, even though it takes 
some time to become familiar with all the details. 

The accompanying tables show approximately the electrical horsepower avail- 
able in the City from all sources, the customers to whom the Sanitary District 
have made wiring connections up to date, the locations where the City owns 
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conduit systems containing more than two ducts, also the locations where the City 
owns one and two duct conduit systems. The large map shows the conduits con- 
taining more than two ducts and the pole lines that would be fit to carry additional 
high potential feed wires without being rebuilt. The two duct systems were built, 
for the most part, for the purpose of undergrounding the City's wires on streets 
to be repaved, one duct being placed for the Fire Alarm and Police systems and 
one duct for electric street lighting. The City has not placed the wires under- 
ground in all cases on account of lack of funds, and where the list shows vacant 
ducts the wires are still aerial. None of the City conduits were built for joint 
occupancy with other corporations, and only the systems having more than two 
ducts and built in recent years are fit for joint use, the manholes being too small 
for heavy cables. It has heretofore been the policy of the City, as it has been the 
policy of the other large electric corporations, to keep their underground work as 
much apart as practicable. Especially is this true with manholes, where joint con- 
duit systems have been built they have been provided with separate manholes. For 
example, the City owns two ducts in a joint system built by the Chicago City Rail- 
way Company on Archer avenue, from State street to Ashland avenue, and eacli 
corporation having separate manholes. The City owns eight ducts in Blue Island 
avenue, from Harrison street to 18th street, in a joint system built by the Chicago 
Telephone Company, each corporation having separate manholes. I have not shown 
any of the two duct systems on the map, as I believe it would be poor policy to 
share their use with the Drainage Trustees under any circumstances. 

Nearly all the City pole routes not shown on the map, which have not been 
rebuilt as joint lines by the Ccwnmon wealth Edison Company or the Chicago Tele- 
phone Company were built to accommodate from one to six small wires and are 
unfit to carry heavy feed wires and would have to be rebuilt as joint lines if used 
by the Sanitary District. A great many of these poles have been set on streets 
where the property owners and Aldermanic consent was obtained on the represen- 
tation that the poles were to be used for street lighting only, and that only from 
one to two No. 6 wires would be maintained on them. A large part of the City's 
pole lines and conduit systems were built for the use of the Fire and Police Alarm 
systems and I try to keep the Fire and Police wires as far as possible from high 
potential circuits, and I would not approve any plan which provides that high po- 
tential wires. should occupy the same pole lines with the Fire and Police wires on 
account of the danger during wind and sleet storms. 

With suitable arrangements it might be advisable to allow the Sanitary Dis- 
trict cables to be placed in some of the unoccupied duets shown on the map, but the 
size and kind of cables, thickness and quality of insulation, voltage and current 
carried, and all other essential qualifications of the insulation, together with the 
work of placing and maintaining them, should be subject to the approval and 
supervision of the City Electrician, and the District should pay to the City its pro- 
portionate cost of the conduit used immediately upon beginning its use, and 
annually thereafter its proportionate cost of the maintenance of the conduit so used. 
The same rules should apply to the joint use of pole lines. 

The small map attached shows where the Sanitary District have installed 
pole lines inside the City limits. The small section of the City shown in the small 
map, shaded in red and bounded by 22d street and Blue Island avenue on the north, 
the Chicago River on the south and east and Western avenue on the west, is shown 
merely as an indication of the area in which it might be possible to sell 15,000 
electrical horse power, provided the price and continuity of service were satisfactory. 
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In this district I am informed that reaper works, planing mills and' other manufac- 
turing concerns use about 20,000 mechanical horse power daily. Referring to the Can- 
ners Can Company, 226 West 45th place, near Wentworth avenue, where I understood 
electrical apparatus had been installed to be operated with Canal power, I find 
there is no record in this Department of any electrical work having been done in 
the building. The law directs that persons or corporations before commencing or 
doing any electrical construction work of any kind whatever, either installing new 
electrical apparatus or repairing apparatus already in use must file an application 
for a permit to do such work with the City Electrician and a permit be obtained. 
As there has been no such application filed, I take it for granted that no work has 
been done. 

It is estimated that it would cost the District approximately $6,000.00 to 
extend its service to this plant from 3^5th street and Centre avenue, provided per- 
mission was obtained to use the City conduit on Wentworth avenue and City pole 
line on 35th street, and the estimate does not incli;de any charges for the duct in the 
conduit or for space on the pole lines. 

As I imderstand the subject, it was the intent of the law requiring frontage 
consents to prevent just such work as the District officials have been doing and 
wish to continue such as setting poles and stringing wires in front of property 
which is not benefited in any way. For example : The poles and 12,000 volt wires 
placed on Western avenue, from the Canal to 87th street, do not benefit the Western 
avenue property owners so that they can notice it, but probably does help the town 
of Morgan Park and a few manufacturers east of Western avenue. This part of 
the subject is not appreciated by the citizen whose property is not affected, but is 
by the property owner in front of whose houses the poles have been set or are to 
be set. 

Tables and maps are forwarded herewith. 

Respectfully submitted, 

Wm. Cabeoll, 
City Electrician. 
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TABLE "A." 

ESTIMATED ELECTRICAL HORSE POWER TO BE DELIVERED FROM LOCKPOBT WHEN THE 
CALUMET CHANNEL SHALL HAVE BEEN COMPLETED AND THE FULL FLOW RUNNING 
THROUGH THE DISTRICT CANAL — ^ESTIMATE BASED ON DELIVERY IN CHICAGO. 

Losses checked by 
Ericson's Department of 
Estimate in Electricity 
1906. May, 1908 

Low water Lake Michigan assumed 1.5 ft 

Flow through Canal 600,000 cu. ft. per minute 600,000 cu. ft 

Elevation of water in forebay 7.5 ft 

Maximum elevation of water in pool at Joliet 36.0 ft 

Fall from power house to pool .75 ft 

This data will make the head 27.75 ft. 

To be liberal we will assume a head of 30.0 ft 

i600,000 X 30 X 62.5 

: =: 34,091 = gross horse power.. 34,091 34,091 

33,000 
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Losses in water wheels deducted, 22% 

Deduct losses in generators and step-up transform- 
ers, 6% 

Deduct losses in line and step-down transformers, 
12%, available at City limits 

Deduct line and transformer loss for distribution 
through City, estimated at — 

Line and feeder 

Transformers 

Leaves power that can be delivered to consumers, 
horsepower 



Losses checked by 

Ericson's Department Of 

Estimate in Electricity in 

1906. May, 1908. 

26,591 26,591 

24,996 5.5%= 25,100 

21,996 8.4%= 23,000 



10.0%= 20,700 
9.8%= 18,671 



18,671 



ESTIMATED ELECTRICAL HORSEPOWER THAT MAY BE DELIVEEED AT CHICAGO BY THE 
LOCKPORT PLANT OF THE SANITARY DISTRICT WITH THE PRESENT FLOW OF WATER. 

Losses checked by 
Ericson's Department of 
Estimate in Electricity in 



Gross horse power (as per statement of Mr. Ellicott 

made to Mr. Ericson ) 

Losses in water wheels, 22% deducted 

Losses in generators and step-up transformers, 6% 

deducted 

Losses in line and step-down transformers, 12% 

deducted 

To he distributed from City limits deduct 
Estimated line and transfornfer loss in distribution 

in City — 

Line and feeders 

Transformers 

Estimated horse power that might be delivered 

throughout the City, horse power 



1906. 


May, 1908. 


23,181 
18,081 


23,181 

18,081 


16,996 


5.5%= 17,075 


14,957 


6.2%= 16,000 



10.0%= 14,400 
9.8%= 13,000 



13,000 



MAXIMUM ELECTRICAL HORSE POWER IN CITY OF CHICAGO MAY 26tH, 1908. 

Electrical 
Companies. Horse Power. 

Commonwealth Edison Company 211,720 

Elevated and surface street railways, exclusive of current furnished by 

Commonwealth Edison Company , 93,532 

Small electric light and power companies 13,041 

Small isolated plants 79,275 

City street lighting and isolated plants 7,000 

Sanitary District 15,000 
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REPORT OF MR. JOHN J. HANBERG, COMMISSIONER OF PUBLIC WORKS, 
TO HON. FRED A. BUSSE, MAYOR. 

Chicago, June 5, 1908. 
Hon, Fred A. Busse, Mayor: 

My Dear Mr. Mayor: In answering yours of yesterday I beg to make the 
following report in relation to the question asked as to what permits, if any, the 
Sanitary Board had for erecting poles and stringing wires in the various streets 
named in your communication: 

The Sanitary Board have no permits for any kind of work in connection with 
the erection of poles or the stringing of wires in the streets and alleys of the 
city for the reason that the City Law Department advised this Department that" 
there was no authority vested in the Commissioner of Public Works to issue 
permits for such work for the reason, first, that the State law did not permit it, 
and second, that there was no city ordinance permitting such erection. The Sani- 
tary Board nevertheless have erected about thirty-three miles of lines, consisting 
of about 1,520 poles varying in height from forty to fifty-five feet, upon which 
wires are strung. The reason that these violations have been possible is due to 
the fact that when the Department found it could issue no permits under the law 
the writer upon consulting with Your Honor ascertained that it was your desire 
to have the city authorities co-operate to the fullest extent with the Sanitary 
Board, inasmuch as the Citj and said Board practically represented the same 
constituency, and not to interfere with the work of the District excepting upon 
complaint of property owners by themselves or through their representatives. In 
a number of cases such objections were made, principally on account of lack of 
judgment in selecting the proper places for the erection of poles. In such cases 
the Department was compelled to interfere, and in most cases the differences were 
adjusted by placing the poles either in the alley or in such places where the 
property owners could and would offer no objection. 

Respectfully submitted, 
(Signed) John J. Hanbero, 

Commissioner, 



. SUNDRY OPINIONS OF THE LAW DEPARTMENT. 

IN RE RIGHT OF SANITARY DISTRICT TO LAY CONDUITS IN WESTERN AVENUE AND OTHER 
STREETS OF THE CITY OF CHICAGO FOR THE PURPOSE OF TRANSMITTING ELECTRICITY 
FROM ONE DIVISION OF ITS WORKS TO OTHER DIVISIONS THEBEOF. 

May 15, 1908. 
John C. Williams, Esq., Attorney, Sanitary District; 

Dear Sir: Your favor of 6th inst. addressed to Mr. Emil C. Wetten, First 
Assistant Corporation Counsel, has been referred to me for reply. 

As I understand the situation, the Sanitary District is desirous of laying a 
conduit in Western avenue and other streets of the city for the purpose of trans- 
mitting electricity from the sub-station of the Sanitary District at Thirty-first 
street and Western avenue to a new pumping station of the District to be erected 
at Wilmette, near the lake, and your contention is that inasmuch as this is 
necessary to enable the District to carry on the work which it was organized to do, 
the District is acting therein in its public capacity as distinguished from what has 
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been termed in previous opinions from this Department its private capacity, 
which it has been held to occupy in the supplying of electrical energy to private 
consumers, and that by reason of such work being public in character, as aforesaid, 
the District has the right to lay conduits in such streets as it may designate or 
select for that purpose, the only qualification being that the public use is not 
unnecessarily interrupted or interfered with and the property is restored to its 
former usefulness as soon as practicable. 

In order to arrive at a proper solution of the questions involved it will be 
necessary to consider and determine the powers and duties of the City of Chicago 
and the Sanitary District, both with respect to their relations and duties to the 
general public and their relations and duties to each other. The only power of a 
municipality directly involved in the questions at issue is as to their respective 
rights in and to the use of the streets of the city. 

The City of Chicago and the Sanitary District are separate and distinct 
umnicipal corporations and they each possess separate and distinct purposes, func- 
tions and powers. 

See: Wilson v. Board of Trustees, 133 111., page 447. 

Both municipalities are absolute creatures of the Legislature and can exercise 
such powers only as are expressly conferred or necessarily incident thereto. It 
is further conceded that the paramount authority over the streets of the city exists 
in the Legislature, and that in the absence of any constitutional prohibition the 
Legislature has absolute control over municipal corporations, to create, change, 
modify or destroy them at pleasure. 

As to the City of Chicago: 

The City of Chicago is a municipal corporation proper, and as organized con- 
stitutes the local government, including both territory and inhabitants, subsidiary 
to that of the state. 

The Cities, Villages and Towns Act, the provisions of which have been adopted 
by the City of Chicago, and under which it is organized and exists, and particularly 
Clauses 7 and 9 of Article V thereof, expressly vest the City of Chicago with the 
care and control of its streets. 

With particular reference to the question of the control of streets as between 
different municipalities, see Kreigh v. City of Chicago, 86 111., page 410 of opinion: 

"The authority to establish and open streets and improve and keep them 
in repair, as the public necessities require, is vital to the well-being of 
municipal corporations." 

It will be admitted, I take it, that the express delegation of this power with 
reference to streets by the Legislature to the City of Chicago charges the City 
with a duty in regard thereto, and the scope and limits of Such duty is clearly 
prescribed by the provisions of the Cities and Villages Act, and that there is^ 
therefore an express delegation of power with reference to an express subject, 
to be exercised in a manner clearly prescribed; and that thereby the City becomes 
the trustee of the general public in the care and control of such streets, subject 
only to the continuing power of the Legislature with respect thereto. 

As to the Sanitary District: 

The Sanitary District was organized for a governmental purpose, but not for 
a purpose like to that or those of a city or ordinary municipality. In this respect 
the Sanitary District may be likened to a park municipality. With reference to 
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the status of the Sanitary District our Supreme Court, in the case of Wilson. v. 
Board of Trustees, above cited, says: 

"The District was organized pursuant to an afl&rmative vote of the electors 
within its limits as a municipal corporation for sanitary purposes, entirely 
distinct from and independent of the government of the City of Chicago, and of 
that of every other municipal corporation, and it has municipal authorities of 
its own, elected by the electors within the district pursuant to the requirements 
of its charter, whose functions are in no wise connected with any other municipal 
government." 

The acts of the Legislature under which the Sanitary District is organized 
and operates clearly set forth its powers, functions and duties, and it thereby 
becomes charged with a duty to the public to carry out the purposes for which it 
was organized. 

Therefore, it seems clear that the two municipal corporations are each organ- 
ized for separate and distinct purposes and possess separate and distinct govern- 
mental functions in their relations to the public, and that such functions are so 
essentially distinct and different that each may operate within its own particular 
field, as designated by the Legislature, without in any manner interfering or con- 
flicting with the other. Bearing this in mind, we will now consider their respective 
rights in and to the streets of the city. 

As above stated, the Legislature has clearly, under the Cities, Villages and 
Towns Act, vested the City of Chicago with an express power and duty relative to 
its streets, and until the contrary appears such control must be admitted to be 
an exclusive one. See, again, Kreigh v. City of Chicago, supra, wherein the 
Supreme Court, in referring to the question of the control of streets as between 
a park board and the city, page 410 of opinion, says: 

"and it is never to be presumed that the Legislature, having invested them 
with this power, has, at the same time, authorized them to surrender it to others 
over whose acts they can exercise no control. It devolves on those who assert 
the existence of such an extraordinary authority to prove it by the clear letter 
of the law." 

It must be remembered that the Sanitary District has been defined to be a 
separate and distinct mimicipality over the acts of which the municipality of the 
City of Chicago can exercise no control. 

As opposed to this express delegation of power and authority by the Legis- 
lature to the City of Chicago with respect to streets I am unable to find anywhere 
in the act under which the Sanitary District is organized, or the acts amendatory 
thereof, any express delegation to it by the Legislature of any power over streets. 
As I understand your position, you do not contend that the Legislature has 
expressly delegated to the Sanitary District any control of or right in the streets 
of the city, but that such right in the District exists by implication, by reason of 
Section 6 of your act, reading as follows: 

"That the power made available by the works constructed under the pro- 
visions of this act shall be converted into electrical energy and shall be trans- 
mitted to the various cities, villages and towns within said Sanitary District, 
or adjacent to the main channel of said Sanitary District, and may be used in 
lighting of said cities, villages and towns, or parts thereof, or for the operation 
of pumping plants or machinery used for municipal purposes or public service, 
or may be disposed of to any other person or corporation upon such terms 



17 

and oonditions as may be agreed to by said Sanitary District; provided, how- 
ever, that it shall be the duty of said Sanitary District to utilize so much of 
said power as may be required for that purpose to operate the pumping stationSf 
bridges amd other machinery of said Sanitary District." 
and that, owing to the fact that the duty is imposed by the Legislature upon the 
District "to utilize so much of said power as is required to operate its own ma- 
chinery," under the rule that statutes containing, grants of power are to be con- 
strued so as to include the authority to do all things necessary to accomplish the 
objects of the grant, the Legislature must have intended, by implication, to 
confer upon the District the right to occupy streets with conduits and wires neces- 
sary to transmit such electrical energy from one point of its works to another. 

The act of the Legislature, as I imderstand it, whereby it is assumed such 
power is granted, is the Sanitary District Act, which was passed subsequent to 
the Cities, Villages and Towns Act. 

In order that such power shall exist by implication it must be that the latter 
act relied upon to confer such power is so inconsistent with the former act that 
they both can not stand, and that thereby the latter act operates as a repeal of 
the former act in this respect. 

As to repeals by implication our Supreme Court has said: 

"It is the duty of the courts to construe them (statutes) so as to avoid 
repeal, if such a construction can be given, and a statute will never be held to be 
repealed by implication if it can be avoided by any reasonable hypothesis." 

Village of Ridge way v. Gallatin County, 181 111., page 525 of opinion, and 
numerous cases there cited. 

It is therefore clear that the necessity which compels us to resort to the 
doctrine of repeal by implication is the clear inconsistency between the two acts, 
and I can not see wherein such clear inconsistency appears, inasmuch as the 
Sanitary District, as any other distinct and separate corporation, can acquire the 
privilege it desires by compliance with the statute and ordinances of the city 
relative thereto, and that thereby both acts can stand and both be enforced by the 
courts. 

It must be conceded, I take it, that if there is any express provision in the 
Drainage Act whereby the District is directed to do this work in any particular 
manner, such direction must be observed and followed by the District in exclusion 
to any other, and this notwithstanding the fact that compliance with such provi- 
sion may, in the judgment of the officials of the District, involve what may be 
considered by them useless expense and delay. This, of course, would also 
remove any question of a resort to repeal by implication. 

Recurring to your statement and contention that the laying of this conduit 
is necessary in order to piermit the District to carry on its work of a public char- 
acter, 1 would respectfully refer to Section 17 of the Act, which provides: 

"When it shall be necessary in making a/ny improvement which any district 
. is authorized by this act to make, to enter upon any public property or property 
held for public use, such district shall have the power so to do and may acquire 
the necessary right of way over such property held for public use in the same 
manner as is above provided for acquiring private property, and may enter 
upon, use, widen, deepen and improve any navigable or other ways, waterways^ 
canal or lake; provided, the public use thereof shall not be unnecessarily inter- 
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rupted or interfered with, and that the same shall be restored to its former 
usefulness as soon as practicable; * * *'* 

It appears to me that Section 17 covers and applies to the situation now before 
us, and if so it is well settled that when a municipal corporation is vested with 
a certain power or authority, and the mode for the exercise of such power or 
authority is prescribed, such mode so prescribed must be followed to the exclusion 
of any other. 

It further follows, therefore, that the Sanitary District, being a mimicipal 
corporation, and the mode in which it shall exercise its powers being expressly 
prescribed, such mode must be followed by it, and that the City of Chicago, being 
also a municipal corporation, the same rule would apply to it, and following this 
rule to its logical sequence it must be clear that in the event of there being no 
power conferred upon the City of Chicago to permit the use in question — ^and I 
can find none — ^the City of Chicago has no right to grant to the Sanitary District 
the privilege to occupy the streets in question except upon compliance by the 
Sanitary District with the provisions of the Cities, Villages and Towns Act and the 
Sanitary Act relative thereto. 

It may be suggested that the City of Chicago should grant this privilege upon 
a consideration of public convenience, but with reference thereto it has been well 
said by our Supreme Court, in the Kreigh case above referred to, page 407 of 
opinion. 

"A municipality can not by its acts alone invest itself with a power not 
conferred or divest itself of a power which the charter confers." 
I am therefore constrained to express myself of the opinion that the city has 
no right to grant to the Sanitary District the use of the streets requested in your 
letter, except upon compliance with the conditions above set forth. 

Yours respectfully, 
(Signed) Oscar H. Olsen, 
Assistant Corporation Counsel. 
Approved : 

(Signed) Emil C. Wetten, 

First Assistant Corporation Counsel. 



IN BE SANITARY DISTRICT — ^FURNISHING ELECTRICAL ENERGY TO CITY. 

June 1, 1907. 
Hon. John J. Hanherg, Commissioner of Public Works: 

Dear Sir — In the matter of the application of the Sanitary District of Chicago 
to erect poles and wires upon certain streets named in said application, for the 
purpose of transmitting electrical energy to the villages of Evergreen Park, Morgan 
Park and Blue Island, I beg to advise you that I do not consider the application in 
legal form, and you are therefore not justified in granting the permit. 
The Revised Municipal Code provides (Section 2166): 

"No person or corporation shall erect, construct, maintain or use any pole, 
line or wire, or electric conductor of any description whatever, within the city, 
without first having obtained a permit therefor under a valid and existing ordi- 
nance, from the Commissioner of Public Works, which permit shall be counter- 
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signed by the City Electrician, under a penalty of one hundred dollars for each 
and every offense; and each and every day any such telegraph pole, line or 
wire, or electric conductor, shall be maintained or used after the first convic- 
tion shall constitute a new and separate offense." 

No such ''valid and existing ordinance'* has been passed, and neither can it be 
passed except by a full and complete compliance with Section 186, Chapter 24, Cities 
and Villages Act (Starr & Curtis Revised Statutes), which provides: 

"That the City Council in cities, or the President and Board of Trustees 
in villages and incorporated towns, shall have no power to pass an ordinance 
granting to any person or corporation the right or privilege to lay any gas 
pipes for the distribution of inflammable gas for fuel or lighting purposes, or 
to pass an -ordinance granting to any person or corporation the right or privi- 
lege to lay in or on the ground, or string on poles any wires on, over or by 
which electricity for lighting purposes is to be used, conveyed or distributed 
in any street, alley or public grounds in any such city, village or incorporated 
town, except upon the petition of the owner of the land representing more than 
one-half of the frontage on the street or alley, or so much thereof as is sought 
to be used for the purposes above mentioned, or any or either of them, and 
when the street or alley, or part thereof sought to be used shall be more than 
one mile in length, no right or privilege to lay pipes, or lay or string wires 
for lighting purposes, shall be granted, unless a petition therefor shall be 
presented to the City Council of the city .... in which such right or 
privilege is sought, signed by the owners of the land representing more than 
one-half of the frontage of each mile, and of the fraction of a mile, if any, in 
excess of the whole mile, measuring from the initial point named in such 
petition of such street or alley, or of the part thereof sought to be used for the 
purposes above mentioned, or either of them." 

You will therefore note that it is impossible for you to issue a permit unless a 
""valid and existing ordinance" has been passed by the City Council authorizing the 
location of the poles, and further, that the City Council is without authority to pass 
such an ordinance without a petition, attached to the application for such ordinance, 
of the owner of the land representing more than one-half of the frontage on the 
street or alley upon which the poles are to be placed. 

In this connection I am advised, however, that the Sanitary District contends 
that, in view of the fact that they are a municipal corporation,, the provisions 
of said Clause 186, Chapter 24, do not apply to th^m and that they are entitled to 
the permit without the passage of the ordinance. If they are entitled to the permti 
without the ordinance, they are unaoubtedly entitled to proceed without the permit. 
But I am positive that in this contention they are in error. 

Section 63, Chapter 24, Clause 90, Cities and Villages Act, grants to the City 
Council the power to regulate the use of the streets, which would seem on its face 
to give the City Council full and complete power to provide by ordinance for the 
use of the public streets in any manner they saw fit, provided there was not an 
abuse of that power, and provided, further, that the grant of such use did not 
deprive the inhabitants of the city of the right of free passage over, upon and across 
such streets. But our Supreme Court has held that Paragraph 9, granting to tho 
City Council the right to regulate the use of the streets, has had a definite limita- 
tion placed upon it by Clause 90 of Section 63, Chapter 24, which reads as follows: 
"The City Council or Board of Trustees shall have no power to grant the 
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use of or the right to lay down any railroad tracks in any street of the city to 
any steam, dummy, electric, cable, horse or other railroad company, whether 
the same shall be incorporated under any general or special law of the State 
now or hereafter in force except upon the petition of the owners of the land 
representing more than one-half of the frontage of the street or so much, 
thereof as is sought to be used for railroad purposes." (Chicago Dock and 
Canal Co. v. Garrity, 115 111., 165.) 

The Sanitary District, when engaging in the business of selling superfluous 
electricity, must be held to be acting as a private corporation, and not as a 
municipal corporation, on the same principle as the City of Chicago when engaging 
in the business of supplying water to its inhabitants. Being engaged in a private 
business, the fact that they are a municipal corporation does not. give them any- 
greater or better rights than if they were a private corporation, and if it should be 
held that the Sanitary District has a right to place poles upon and along the public 
streets of the City of Chicago, under a permit which is not authorized by a "valid 
and existing ordinance" passed by the City Council in accordance with Section 186, 
Chapter 24, Cities and Villages Act, then the Sanitary District would have a perfect 
right to build a steam, dummy, electric, cable, horse or other railroad upon the 
streets of Chicago under a like permit, and without securing the necessary frontage 
consents as provided in Clause 90, Section 63, Chapter 24, Cities and Villages Act, 
in order to sell the superfluous stone which is located along their right-of-way and 
which is not necessary in order to operate and maintain the canal, and be able to 
deliver that stone to their customers within the city limits of Chicago, or, perchance, 
to some suburban town beyond the limits of the City of Chicago. 

I do not think the Sanitary District will contend for a single moment that they 
would have the right to build such a railroad, even if the Legislature had passed an 
enabling statute; and yet Clause 90, Paragraph 63 of Chapter 24 and Paragraph 
186 of Chapter 24 are framed along identical lines and absolutely prohibit the City 
Council from passing the necessary ordinance until they have the frontage consents — 
the only difference being that in Paragraph 186, relative to electric light poles, it 
specifically provides that the owner of any lot fronting on any street or alley may 
enjoin a person or corporation from using such street or alley unless proper frontage 
consents have been secured. 

I am not now prepared to agree with the contention of the District that, be- 
cause the statute empowering the Sanitary District to develop electrical, energy 
authorized that it "shall" be transmitted to the various cities, it meant to give to 
the District carte blanche authority to violate any and all existing statutes in 
order to transmit their electrical power with as little trouble and expense as 
possible. 

I do not think that Section 186 has been repealed by implication, because it is 
not inconsistent with the act authorizing the District to sell their superfluous elec- 
trical energy, and both might well stand without any great harm or injury coming 
to the Sanitary District. 

Repeals of statutes by implication are not favored by law, and a later statute 
will never be held to operate as a repeal of an earlier statute unless the two are so 
inconsistent or repugnant that they cannot be reconciled, and it becomes the duty 
of the courts to so construe them as to avoid such repeal by implication in all 
cases, if such a construction can be reasonably adopted. (Hunt v. Chicago Horse 
& Dummy Railway, 12X HI. 638.) 

I am therefore forced to conclude that if the Sanitary District has the power 
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they contend for under the statute, they do not require a permit of any kind from 
the city, but if they do require such a permit, then the City of Chicago has "no 
power** to grant such a permit without a "valid and existing ordinance** passed on the 
petition of the owner of the land representing more than one-half of the frontage 
on the street or alley or so much thereof as is sought to be used for the purposes 
above referred to. 

With sincere regards I am, 

Yours very truly,. 

Emil C. Wetten, 
Approved: George W. Miller, Assistant Corporation Counsel, 

First Assistant Corporation Counsel. 



IN RE SANITARY DISTRICT — ^FURNISniNG ELECTRICAL ENERGY TO CITIES, TOWNS, ETC. 

August 6, 1907. 
Hon. John J. Hanherg, Commissioner of Puhlio Works: 

Dear Sir — Under date of May 13th last there was presented to you an applica- 
tion by the Sanitary District of Chicago to erect poles and string wires thereon on 
certain main streets in the City of Chicago for the purpose of furnishing electrical 
energy to the villages of Evergreen Park, Morgan Park and Blue Island. 

Section 1 of an act entitled "An Act to regulate and prescribe the conditions 
for the granting of rights and privileges for lighting and heating purposes by cities, 
villages and incorporated towns, and providing a remedy by the property owner 
where such conditions have not been complied with,** approved June 6, 1897, and in 
force July 1, 1897 (Starr & Curtis* Kevised Statutes, Vol. 4, p. 218), provides in 
part as follows: 

"The City Council in cities shall have no power to pass 

an ordinance granting to any person or corporation .... the right or 

privilege to string on poles any wires on, over, or by which 

electricity for lighting purposes is to be used, conveyed or distributed in any 
street, alley or public grounds in any such city .... except upon the 
petition of the owner of the land representing more than one-half of the 
frontage on the street or alley or so much thereof as is sought to be used for 

the purposes above mentioned Any person being the owner of or 

being interested in ^ny lot fronting on any street or alley or part thereof as 
is sought to be used for any or either of such purposes, shall have the right, 
by bill in chancery, in his or their own name, to enjoin any person or corpora- 
tion using such street or alley or part of street or alley for either of such 
purposes under any grant by the City Council .... which is not made 
in conformity with the provisions hereof, and the sufficiency of the petition 
herein required shall be ascertained by the court in which such bill in 
chancery may be filed." 

No petition of consenting property owners, as required by the section thus 
quoted, has been obtained; nor has the City Council attempted, by ordinance, to 
authorize the Sanitary District of Chicago to .erect poles and string wires in the 
streets included in the application for a permit. 

The question raised by the application for the permit is, whether the act of 
1897 applies to the Sanitary District of Chicago, for if it does, it follows from the 
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statement previously made that the City has no authority to grant the permit, 
requested, nor has the Sanitary District any right to erect poles and string wirea 
thereon in the streets enumerated. 

This same question arose under an application heretofore made for such a 
permit, and under date of November 1st last Mr. William D. Barge of this Depart- 
ment rendered an opinion to the then Commissioner of Public Works advising him 
that the frontage act in question applied to this case and that he had no authority 
to issue the permit applied for. Under date of the 26th of that month Mr. James 
Hamilton Lewis, then Corporation Counsel, reviewed the question, and in an 
opinion addressed to the then Commissioner of Public Works expressed a contrary 
conclusion to the one announced by Mr. Barge. 

Upon the receipt of this present application the question was investigated by 
Mr. Emil C. Wetten of this Department, and in an opinion of some length he agreed 
with the conclusions announced by Mr. Barge. It appears also that the Sanitary 
District invited an opinion from Mr. P. C. Haley, a distinguished member of this 
bar, upon this same subject, and upon a line of reasoning different than that 
adopted by Colonel Lewis he reached the opinion that the frontage act of 1897 did 
not apply, and that under the statute authorizing the Sanitary District to dispose 
of its surplus electrical energy, it had the right, even without securing a permit 
from the City, to erect poles and string wires thereon in the public streets of 
Chicago. 

With this contrarity of opinion upon the question, I have, personally, exam- 
ined the statutes involved and authorities throwing light upon the question itself, 
and beg to announce to you my conclusions: 

Section 5 of "An Act in relation to the Sanitary District of Chicago to enlarge 
the corporate limits of said District and to provide for the navigation of the chan- 
nels created by such District, and to construct dams, water wheels and other chan- 
nels necessary to develop and render available the power arising from the water 
passing through its channels and to levy taxes therefor," approve^d March 14, 1903, 
in force July 1, 1903 (Hurd's Rev. Stat., 1906, p. 371), reads in part as follows: 

"The said Sanitary District of Chicago is hereby authorized to construct 

all such dams .... as may be necessary or appropriate to develop and 

render available the power arising from the water passing through its main 

channel and any auxiliary channels now or hereafter constructed by said 

District." 

Section 6 of the same act provides in part as follows: 

"The power made available by the works constructed under the provisions 

of this act shall be converted into electrical energy and shall be transmitted to 

tne various cities, villages and towns within said Sanitary District or adjacent 

to the main channel of said Sanitary District, and may be used in the lighting 

of said cities, villages and towns or parts thereof, or for the operation of 

pumping plants or machinery used for municipal purposes or for public service, 

or may be disposed of to any other person or corporation upon such term;) 

and conditions as may be agreed to by the Sanitary District." 

In connection with the sections of the Statutes quoted supra, attention should 

be called to Article V of the Cities and Villages Act (Chapter 24) dealing with the 

powers of City Councils, and, particularly, to Clauses 9 and 10 of Section 1 of that 

article (Starr & Curtis, Vol. 1, p. 694). In speaking of the power and control of 

cities through City Councils over public streets, CJlause 9 provides: "To regulate 



23 

the use of same,** and Clause 10, "To prevent and remove encroachments or 
obstructions upon the same.'' 

The Sanitary District of Chicago is a municipal corporation. (Reddick v. The 
People, 82 111. App., 85.) As such its powers may be divided into two classes: (1) 
those which are governmental or political; and (2) those which may be described 
as proprietary or private. 

In the exercise of the latter class of powers, it stands precisely as an indi- 
vidual or a private corporation, and has to be governed and controlled accordingly. 

Dillon, in his work on Municipal Corporations (Vol. 1, Section 66) makes this 
division of power, and speaking of such corporations acting in their proprietary or 
private character, says: 

** and as to such powers, and to property acquired there- 
under, and contracts made with reference thereto, the corporation is to be 
regarded quo ad hoc as a private corporation, or at least not public in the 
sense that the power of the Legislature over it or the rights represented by it 
is omnipotent." 

The same author in the next succeeding section says: 

"This division of the powers of a municipal corporation into two classes, 
one public and the other private, has been before alluded to, and is well 
established." 

A leading case on this subject is Bailey vs. The Mayor, etc., 3 Hill 531, where 
the City of New York under acts of the New York Legislature and ordinances of 
the City erected a dam in connection with its eflforts to supply the city with pure 
water, and where^ by reason of the negligence in the erection of the dam, damages 
resulted to the property of a citizen. The Court, in a suit brought to recover the 
damages, had occasion to mark the distinction between these two classes of powers, 
and in the course of its opinion said (539) : 

"To this end regard should be had, not so much to the nature and char- 
acter of the various powers conferred, as to the object and purpose of the 
Legislature in conferring them. If granted for public purposes exclusively, 
they belong to the corporate body in its public, political or municipal character. 
But if the grant was for purposes of private advantage and emolument, though 
the public may derive a common benefit therefrom, the corporation, quo ad hoc, 
is to be regarded as a private company. It stands on the same footing as would 
any individual or body of persons upon whom the like special franchises had 
been conferred." 

It was held that the construction of the dam by the City in the course of 
its efforts to create a system of water works which would supply the inhabitants 
of the city with water was done, not in the exercise of its governmental powers, 
but in its private or proprietary capacity, and that it was therefore liable in 
damages. 

The same doctrine is applied to the City of Philadelphia in re Western. Savings 
Fund Society vs. City of Philadelphia, 31 Pa. 185, in connection with the manufac- 
ture and sale of gas. The Supreme Court of Georgia recognized and applied the 
same doctrine in the City of Augusta vs. Hudson, 88 Ga. 599, where the City 
controlled a bridge constructed across the Savannah River and collected toll from 
those using the bridge. The suit was one for damages brought by reason of injuries 
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received by Hudson in crossing the bridge. A single sentence may be taken from 
the opinion (605) : 

"So far as keeping and maintaining this bridge for gain is concerned, this 

corporation entered the State of South Carolina to engage in a private business 

and enjoy the profits thereof." 

See also, 

Bullmaster vs. City of St. Joseph, 70 Mo. App. 60. 
Bodge vs. Philadelphia, 167 Pa. St., 492. 

In this latter case it was held that the Electrical Bureau of the City of Phila- 
delphia was controlled and operated by the City, not in its governmental capacity, 
but in its private capacity, and it was pointed out that it derived a revenue from 
this source which went into the City Treasury. 

An examination of the statute under which the Sanitary District is authorized 
to dispose of its surplus electrical energy will disclose that it may furnish this 
electrical energy to cities, villages, towns, or to any individual or private corpora- 
tion "upon such terms and conditions as may be agreed to by the said Sanitary 
District." 

It is thus plain that the District may prescribe terms and conditions under 
which its surplus electrical energy will be furnished, and so far as individuals and 
private corporations, at least, are concerned, may stipulate the price, the manifest 
purpose of the act being to save this available water power and convert it into a 
thing of value by vesting in the District power by the construction of dams, to 
generate, not only such electrical energy as may be needed by the District in carry- 
ing out the purposes of its creation, but a surplus which might be a source of 
revenue to the District just as the water works of Chicago aflford a source of 
revenue to this City. This grant of power, in so far as it relates to the municipal 
corporation known as the Sanitary District of Chicago, of necessity must be held 
to be of private advantage and emolument; and if it be replied that this source of 
income is also of benefit to the public at large included within the territory com- 
prising the District, it may be answered in the language of the Bailey case, supra, 
that "if the grant was for purposes of private advantages and emolument, though 
the public may derive a common benefit therefrom, the corporation quo ad hoc is 
to be regarded as a private company." 

I am of the opinion, therefore, that in the exercise of this power to the 
District to generate electrical energy and to furnish the same to cities and villages, 
persons or private corporations, the District does not act in its governmental 
capacity, but in its private or proprietary capacity, and that it must be treated 
precisely the same as would any private corporation applying for a permit to erect 
poles and string wires thereon in the streets in question. 

It has been argued on behalf of the District that the State, through the 
Legislature, may control the public highways, and that although by act of the 
Legislature control of the streets of the city may have been vested in the city, yet, 
power remains in the State through its Legislature to repossess itself of that 
control; that where the State by act of its Legislature has granted a power or 
charged a corporation with the performance of a duty, there follows by implication 
the right to do all things necessary to exercise that power or to discharge the duty ; 
and the argument is that the Legislature, by the act of 1903, above referred to, 
not only authorized, but made it the duty of the District to both generate electrical 
energy and to supply its surplus to cities, villages, towns and other persons and 
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corporations, from which it is insisted there followed by necessary implication the 
right to do all things necessary to carry out that power and discharge that duty; 
and upon this line of reasoning, it is insisted that it was the intention of the 
Legislature that the frontage act and the provisions of the City Charter giving to 
the City of Chicago the control over its public streets, must be held not to apply to 
the Sanitary District in this particular instance, but that it must be held to have 
the right, without procuring frontage consents, and although a permit is here 
applied for, the position is taken, without a permit to erect poles and string wires 
thereon in the City's public streets. 

In this connection Sections 5 and 6 of the act of 1903 in question may be 
examined for the purpose of ascertaining whether the provisions in question are 
mandatory or permissive. In construing these two sections they are to be read as 
a whole and so construed that effect is to be given to all their provisions. It will 
be noted that by Section 5 the District is authorized to construct dams, etc. This 
is not the language of a command, but rather is a vesting of authority, a grant 
of power. In Section 6 the provision is that the power "shall be converted into 
electrical energy, and shall be transmitted to the various cities," etc. There then 
follows the enumeration of cities, villages, towns or parts thereof and other person;* 
or corporations as the classification of those to whom the surplus electrical energy 
may be furnished. 

An examination of this section will disclose, first, that while the word "shall" 
is used both in connection with converting the power into electrical energy and 
the provision as to its being transmitted, the transmitting of the power must 
depend, first, upon whether there is a city, village, town or other person or 
corporation desiring to take and use the energy in question; and second, whether 
the terms will be agreed to by the Sanitary District. If it be assumed that the 
Legislature by the use of the word "shall" in the fore part of Section 6 intended 
to make it mandatory on the Sanitary District to furnish this energy, it is impos- 
sible to understand why the Legislature would vest in the District power to control 
absolutely the terms upon which the electrical energy should be furnished, and 
thus by stipulating unreasonable terms nullify the previous provisions of the 
section. 

It is a familiar rule of construction that the words "may" and "shall" are 
often used in statutes interchangeably, and that where it seems necessary, in 
order to give effect to all of the provisions of the sections, the word "may" will be 
construed to mean "shall" or the word "shall" will be construed to mean "may." 

Reading these two sections as a whole, I am of the opinion that it was the 
intention of the Legislature to vest in the District authority to generate and 
transmit this surplus energy, and that it was not intended that the language of 
Section 6 should be mandatory, and so construing these sections the word "shall" 
should be construed to mean "may." If I am right in this construction of these 
sections, it to a very considerable extent destroys the force of the argument here- 
tofore suggested as having been made on behalf of the District concerning the implied 
powers growing out of the language of these sections. 

Furthermore, these two sections of the statute must be read in connection 
with the two clauses quoted from the Cities and Villages Act and with the 
Frontage act of 1897. It is perfectly manifest from a reading of the Cities and 
Villages Act that it was the intention of the Legislature to give to the City Council 
Of cities adopting that act control of their public streets, subject, of course, to such 
legislation as might from time to time be enacted to limit that right. 
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The frontage act of 1897 is a limitation upon the power of the City Council 
over its public streets, and that limitation is in behalf of the owners of abutting 
property. An examination of the act of 1897 will disclose that it was the intention 
of the Legislature to vest in the owners of abutting property power to determine 
whether the City Council might by ordinance authorize the use of public streets 
tor certain enumerated purposes, one of which was the erection of poles and 
stringing of electric wires thereon. Believing as I do that the Sanitary District in 
the generation and transmission of its surplus electrical energy must be treated 
as a private corporation, there appears to be no reason why it should not be held 
to come within the provisions of the frontage act referred to, unless it is to be held 
that in so far as the District is concerned, the frontage act has been repealed by 
Sections 5 and 6 of the act of 1903. 

There is no express repeal of it — in fact, the act of 1903 makes no mention of 
the frontage act. Therefore, if the act of 1903 operates to repeal the act of 1897, 
it must be by implication. Repeals by implication are not favored in the law. 
Our Supreme Court said in Village of Hyde Park v. Cemetery Association, 119 HI. 
146, 147: 

"In the construction of statutes it i^ a rule of law well settled that a 
repeal by implication is not favored, and where two acts are seemingly 
repugnant, they should, if possible, be so construed that the latter may not 
operate as a repeal of the former by implication." 

Again, in Village of Ridgeway v. Gallatin County, 181 111. 621, 525, the Court 
said: 

"A repeal of the act of 1872 can only result on account of such incon- 
sistency between the two acts that they cannot both stand. Such a repeal is 
not favored in the law, and a later statute will never be held to repeal an 
earlier one, unless they cannot be reconciled. It is the duty of the Court to 
construe them so as to avoid repeal, if such a construction can be given, and a 
statute will never be held to be repealed by implication if it can be avoided by 
any reasonable hypothesis." 

Under this familiar rule of construction it becomes necessary to so read the 
frontage act of 1897 and the act of 1903 as to reconcile them, if indeed there be 
any inconsistency between their provisions. There is no difficulty in holding that, 
although authorized by the act of 1903 to generate and transmit electrical energy, 
yet, when in its private capacity the Sanitary District embarks in an enterprise as 
a private corporation, it must submit to being governed and controlled by the same 
laws which under similar conditions govern and control other private corporations. 

No ordinance has been passed by the City Council authorizing the use of the 
streets in question by the Sanitary District for the erection of poles and stringing 
of wires. Section 2166 of the city ordinances (Revised Municipal Code of 1905) 
provides that — 

"No person or corporation shall erect, construct, maintain or use any pole, 
line or wire, or electric conductor of any description whatever within" the city 
without first having obtained a permit therefor, under a valid and existing 
ordinance, from the Commissioner of Public Works . . . .**. 

You will note that your right to issue a permit for such a purpose depends 
upon the existence of a valid and existing ordinance. There is no such ordinance, 
hence, no right to issue such a permit. 
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From these conclusions, it follows, I am of the opinion, that you have no right 
to issue the permit in question, and I so advise you. 

Respectfully submitted, 

(Signed) George W. Miixeb, 
First Assistant Corporation Counsel. 



IN BE STATUS OF SANITARY DISTRICT IN SALE OF POWER TO MUNICIPALITIES DRAINED 
BY DISTRICT — AMOUNT TO BE CHARGED THEREFOR, ETC. 

Chicago, May 22, 1908. 
Eon. Frwnk I. Bennett, Chairman Committee on Finance: 

Dear Sir — In replying to your favor of 6th inst., addressed to Hon. Edward J. 
Brundage, Corporation Counsel, wherein you ask for an opinion upon various ques- 
tions relative to the sale of power by Sanitary District, I will take up the questions 
separately. 

First — ^As to an interpretation of the law covering the sale of power to 
municipalities drained by the District, in relation to the amounts to be charged 
said municipalities. 

This subject is covered by Section 6 of the Sanitary District Act of 1903, read- 
ing as follows: 

"That the power made available by the works constructed under the pro- 
visions of this act shall be converted into electrical energy, and shall be trans- 
mitted to the various cities, villages and towns within said Sanitary District 
or adjacent to the main channel of said Sanitary District, and may be used in 
the lighting of said cities, villages and towns, or parts thereof, or for the 
operation of pumping plants or machinery used for municipal purposes or for 
public service, or may be disposed of to any other person or corporation upon 
such terms and conditions as may be agreed to by the said Sanitary District; 
provided, however, that it shall be the duty of said Sanitary District to utilize 
so much of said power as may be required for that purpose to operate the 
pumping stations, bridges and other machinery of said Sanitary District." 
From a reading of this act it seems clear that the matter of the sale of electrical 
energy by the Sanitary District to munipalities or others is placed upon a private 
contract basis; that is, the price to be charged is a matter of mutual agreement 
between the parties. 

It might further be suggested that a reading of the act will also disclose the 
fact that no municipality thereunder could compel the Sanitary District to furnish 
such power; that it is optional with the Sanitary District after "utilizing so much 
of said power as may be required for the purpose of operating the pumping stations, 
bridges and other machinerj^' of said Sanitary District** to dispose of the surplus 
either to municipalities within said Sanitary District or adjacent to the main 
channel, or to dispose of the same to any other person or corporation, leaving it 
entirely within the discretion of the Sanitary District to dispose of the same only 
upon such terms as they are willing to accede to. 

Second — What items should be considered in arriving at the cost of such 
power? 

The answer to the first question covers this, inasmuch as the price to bo 
charged is purely a matter of mutual agreement between the parties. 
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Third — An opinion as to the necessity for frontage consents for transmission 
lines. 

This question has heretofore been the subject of careful investigation by this 
office, and I attach hereto copy of opinion rendered by Mr. George W. Miller of 
date August 6, 1907, and copy of opinion rendered by Mr. Emil C. Wetten of date 
June 1, 1907, which go into this question exhaustively, and you will note they both 
arrive at the conclusion that such frontage consents are necessary. 

Fourth — As to the right of the city to take over power obtained from the Sani- 
tary District and dispose of it commercially. 

The city has no power to do this. The city would undoubtedly have the right 
in the event of its ownership of a city lighting plant to dispose of any energy pro- 
duced by said plant in excess of that required for City purposes, but I am clearly 
of the opinion that the city has no right to go into the market, purchase a com- 
modity and traffic in the same at a profit. 

, Yours respectfully, 

(Signed) Oscar H. Olsen, 
Assistant Corporation Counsels 
Approved : 

(Signed) Emil C. Wetten, 

First Assistant Corporation Counsel. 



REPORT OF THE COMMITTEE ON FINANCE. 

Concurted in by the City Council June 8, 1908 (page 578, Journal of the Proceedings 

of the City Council). 

Chicago, June 1, 1908. 
To the Mayor and Aldermen of the City of Chicago in City Council Assembled: 

Your Committee on Finance, to which was referred a request from the Sanitary 
District of Chicago in re installation of cables in city conduits and upon city poles 
for the purpose of transmitting electrical energy, submitted certain questions 
therein involved to the City Electrician, and respectfully transmits herewith a re- 
port from him covering such subjects. It also transmits herewith sundry opinions 
from the Corporation Counsel's Office, bearing upon the same questions. The Com- 
mittee respectfully requests especial attention to the report of the City Electrician. 

After a careful consideration of the subject, your Committee has come to the 
conclusion that it should be the policy of the City of Chicago, — That where the 
City has existing conduits or poles which can, in the judgment of the City Elec- 
trician, be granted for the purposes required by the Sanitary District, the requests 
shall be complied with, the Sanitary District to pay a reasonable compensation 
therefor, and in each case to make a specific request of the City Electrician for such 
privilege. He shall investigate the same and report his conclusions to the Finance 
Committee, for such action as it may deem proper in the premises. 

That no new conduits shall be installed, or new poles set, unless a permit is 
first obtained from the appropriate city department, and before such permit is 
issued, the aldermen in ox through whose wards such conduits or poles are to be 
installed shall receive notice of the application. If there is any objection on the 
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part of all or part of such aldermen, the application shall be referred to the City 
Council for its action. 

It would appear that the Sanitary District of Chicago should not be permitted 
to tear up or set poles in the streets of the City of Chicago without the consent of 
the proper city authorities, whom the people look to for the preservation' and care 
of the city's streets. 

Upon the legal question, whether the District is required to get frontage con- 
sents, the Committee respectfully refers to the accompanying opinions from the 
Law Department. 

The Sanitary District of Chicago has already set a large number of poles in the 
streets of the City of Chicago without permits, your Committee is advised, from the 
City of Chicago, or knowledge of the aldermen representing the respective wards in 
which the poles were set, and it is for the purpose of controlling this that tho 
policy above outlined is recommended. 

It has been suggested that the amount of horse-power developed by the Sani- 
tary District does not justify the stringing of high potential wires all over the City 
of Chicago, and that it might be a better policy to sell the power thus developed 
within a limited area, as near the point of initial distribution as possible. Even on 
the poles where high potential wires now exist, a multiplication of them should, 
wherever possible, be avoided. 

The City Electrician reports to your Committee that within two years 95 
per cent of the night power generated by the Sanitary District of Chicago can be 
used for street lighting by the City of Chicago. It is the opinion of the Committee 
that, inasmuch as the City of Chicago supplies practically all the taxes which go to 
sustain the Sanitary District of Chicago, that this power should be reserved for 
this highly desirable use. 

An appropriation of $500,000.00 was made by the City Council in the last 
appropriation bill for an extension of the electric lighting plant, and the City Elec- 
trician reports that if this appropriation is made immediately available, probably 
two-thirds of the night power generated by the Sanitary District can be used 
during the current year for this purpose, and the Committee is strongly of the 
opinion that every effort should be made to place the funds at his disposal for this 
purpose. 

In view of the above, it is the suggestion of the Committee that such contracts 
as are made by the Sanitary District of Chicago be for short terms, to the end that 
it be in a position to supply the City of Chicago with adequate power as fast as its 
requirements develop. 

Respectfully submitted, 

Milton J. Foreman, 

Acting Chairman, 
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